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This case involves a claim for breach of the fidugiduty of loyalty.
At the center of this dispute are the assets (mastéllectual property) of
Integrated Fuel Cell Technologies, Inc. (“IFCT"tbe “Company”), a how-
defunct tech startup company founded by StephensiMdo develop
potentially revolutionary micro fuel cell technologThis technology, if
perfected, could have replaced batteries in pataldctronic devices such
as cell phones and laptops. Despite several roahfinancing, IFCT was
never able to develop the technology into a comrakycviable product,
and the Company never produced a consistent swéagwenue. This was a
problem, of course, for IFCT’s investors, particlyd&chelon Ventures, L.P.
(“Echelon”), a Boston-area venture capitalist fittmat was IFCT’s principal
investor and a holder of the majority of the Compspreferred stock.
Since investing in IFCT, Echelon had worked coesiy to reduce Marsh’s
influence at IFCT.

As IFCT approached insolvency, it became appaetf€T's board
that a sale of the Company’s assets was the oabhjesisolution. The board,
which consisted of two Echelon-appointed directbtarsh, an independent
director, and the CEO, conducted a bidding protessell IFCT's assets.
The Company received several bids, but the majbs at issue in this case

came from a group of investors organized by Marsth fom a group of



investors organized by Echelon. Several of thestars in Marsh’s group
(notably including Marsh himself) went on to formmdie LLC (“Encite”),
the plaintiff in this case. Echelon’s group comedsndividuals and entities
that had participated in a bridge loan to finartoe $ale of IFCT's assets,
and most of these participants were holders ofstmae class of preferred
stock as Echelon.

The bidding process lasted about five months, amel Iboard
eventually approved the Echelon-backed bid. Maedlewed that the rest of
the board had not adequately considered, or haaghutly rejected, the
Marsh-backed bid. While the CEO was working outoasent solicitation
with IFCT’s lawyers to send to the stockholders, réftainformed the
stockholders that they were about to be sent aapmtoved by interested
directors, and that superior bids had been ignoredursorily negotiated.
Based on a leaked draft consent solicitation arMaath’s direct urging, an
IFCT stockholder and friend of Marsh’s filed a dative suit. Apparently
this was the last straw in the Marsh-Echelon retesthip, a relationship that
had been difficult since its inception. The boardhdrew the Echelon-
backed offer, and all of its members besides Mqtsbkly resigned. Marsh,
then the sole director of IFCT, instead of pursuamy outstanding offers,

took the company into bankruptcy, wherein the Mdeshgroup of investors



(Encite) submitted the winning bid for IFCT's assebeating out a
competing Echelon-backed bid.

Having secured the intellectual property of IFCT famself and
facing the opportunity to start over with the teclugy he had created,
Marsh could have continued on his way, content \uithvictory over the
venture capitalist firm that from the outset haddrto force him out of any
position of power in IFCT. Instead of taking hisctary to the bank and
proceeding to develop his nascent fuel cell teatogl Marsh decided that
the best course was to continue his struggle wghfdrmer fellow board
members and Echelon, and he filed this suit allpgimat the Director
Defendants breached their fiduciary duties to IF&3etted by Echelon.

Among the assets purchased by Marsh and Encitthgidankruptcy
proceeding were choses in action, arguably inclyithis breach of fiduciary
duty action against the Director Defendants. Thex cof the Plaintiff's
argument is that the Director Defendants conduetedinfair and disloyal
bidding process, whereby they favored the Echebxrkéd bid and refused
to follow up on or negotiate other superior bids.a&vresult, according to the
Plaintiff, IFCT missed its chance to sell its assatthe peak of their value
and was forced to sell its assets at a discoublankruptcy. The Plaintiff

also contends that Echelon aided and abetted thectbr Defendants’



breach. The Plaintiff claims as damages the high@#lsie of IFCT’'s assets
during the bidding period, less the amount IFCTeneed for its assets in
bankruptcy. For the reasons stated later in thisi@mp, | accept this theory
of damages with a slight modification.

Such an argument raises an issue on its face abhdther a person
can purchase a claim for breach of fiduciary duty @& bankruptcy
proceeding. In doing so, the Plaintiff has foursklit in a somewhat absurd
position. The Plaintiff is essentially arguing thiapurchased IFCT’'s assets
at a price that was depressed due to the Directderidants’ breach of
fiduciary duty, yet at the same time the Plainisffseeking to recover the
difference between this depressed value and thetsassie value—all the
while holding those very assets, for which it pardy the depressed value.
In other words, the better the bargain Encite rexki the higher the
damages to which it (derivatively of IFCT) is eletit. The Plaintiff assures
me that its claim here is the same as any othearhpsed lawsuit, and the
Defendants have not persuasively disputed thistparcordingly, | have
assumed that the Plaintiff did purchase the breddlduciary duty claim it
seeks to prosecute here.

The Director Defendants have moved for summarynuelg, alleging

that IFCT’s board conducted an entirely fair bidgprocess and that Encite



has suffered no damages. Echelon has also movesufomary judgment,
restating the arguments of the Director Defendantsadditionally asserting
that, if a breach is found, Echelon did not knowng@articipate. The
Defendants also argue that Encite’s claim shouildofa the grounds that
Stephen Marsh has unclean hands.

Echelon filed a third-party complaint against Marahcusing him of
tortiously interfering with Echelon’s prospectivediness relationship with
IFCT and contributing to any damage suffered by TR a result of the
bidding process. Marsh has moved for summary judgnagainst those
claims, asserting that Echelon was never a pardynyoagreement with IFCT
and that Echelon did not have a reasonable expmttaf a business
relationship.

These claims are intertwined and arise from a lang complex
history of bickering between the creator of a tetbgy with great potential
and the venture capitalist firm that provided thends to develop that
technology. It is a story of strong personalitiesl &oured relationships. If
the technology had been successful, the partie®rdasts would have
remained aligned. Unfortunately, the technology waser perfected, the

parties made competing moves to claim the intelecproperty, feelings



were hurt, bids were spurned, and our cell phoresséll fueled by
batteries.

Given that the Director Defendants have concededgplicability of
entire fairness review and given the fact-intensiature of that review, |
find that the Director Defendants have not metrtherden at this stage to
achieve summary judgment against Encite. | alsd fimat material facts
remain as to the liability of Echelon for aidingdaabetting the alleged
breach of fiduciary duty by the Director Defendaraad | therefore deny
Echelon’s motion for summary judgment on that claifmally, | find that
material facts also remain regarding Echelon’sdtiparty claims, and so |
deny Marsh’s motion for summary judgment.

|. BACKGROUND

A. The Parties

Encite, the Plaintiff, is a Delaware limited liabylcompany that owns
substantially all of the assets of Integrated Foell Technologies, which
Encite acquired through IFCT’s Chapter 11 bankmpgicoceeding. IFCT
was a Delaware corporation with its principal plaoé business in
Massachusetts. It was a startup company developnngo fuel cell

technology.



Stephen Marsh is a principal of Encite. He fountf&dT in 1999 and
was its CEO until September 2004 and its Chairmatii ctober 2006.
Marsh is also the Third Party Defendant in thisecas

Echelon, a Defendant, is a venture capital firseloain New England
that invests in early-stage technology companiebelon was co-founded
by Alfred Woodworth (who is now a managing partnemg Scott McCabe
(a current partner). Echelon owns over 50% of IFKCSeries B preferred
stock, which represents about 20% of the totalngostock of IFCT. Two
affiliates of Echelon, Lewis Wharf Partners (“LWPanhd James Daniell,
also own Series B stock.

Rob Soni, James Dow, Frank Weigold, and Rick Hsaesformer
directors of IFCT (collectively, the “Director Defdants,” and with
Echelon, the “Defendants”). Soni owns Series Bkstowl a small amount of
Series A and common stock of IFCT. Dow and Weigeakte elected to
IFCT’s board as representatives of the Series Bkbtwders. Dow and
Weigold are also partners in LWP, an Echelon at@lithat owns Series B
stock. Hess owns IFCT common stock and servedea€BHO of IFCT after

Marsh’s resignation in 2004.



B. IFCT's Background and Financing

Stephen Marsh formed IFCT in 1999 in an attemleteelop a micro
fuel cell that could replace batteries in portablectronic devices such as
cell phones and laptop computers. Upon its formatit=-CT’'s board
consisted of Marsh, who initially served as Chamnand CEO of the
company, and Aaron Kleiner, a Massachusetts-basagbtor and friend of
Marsh’s.

Marsh and his investors had high hopes for the ¢e#litechnology.
According to the Plaintiff, had IFCT succeeded ieveoping and
commercializing a viable product, it could haveaietionized the powering
of portable electronic devices and potentially getesl large revenues
through the sale and licensing of its intellectpebperty. As is apparent
from the continued presence of batteries in ourespcMarsh’s technology
never got off the ground. Rather, from Marsh’s foaton of IFCT through
the eventual sale of IFCT’'s assets in bankruptbyg €ompany never
produced a viable commercial product and never rgée@ a consistent
stream of revenue.

1. IFCT Struggles to Raise Capital

Like any nascent technology, Marsh’s micro fuellsceheeded

investors. IFCT initially raised financing througlsale of Series A preferred
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stock to Marsh’s friends and family, including Kler and Alan Spiro, an
attorney whose law firm began representing IFCTitasregular outside
counsel. Marsh also convinced James Daniell, adBestea investor, to
purchase Series A preferred stock. Daniell begasetwe as an unpaid
consultant to IFCT.

After depleting this initial investment, IFCT begamseek additional
financing. In the process of searching for venttapital (“VC”) firms to
invest in IFCT, Daniell met Scott McCabe and Alfddtodworth, the two
principals of Echelon. Daniell spoke with them abdle possibility of
investing in IFCT, and Echelon agreed to contriliata bridge loan to IFCT
that would convert into preferred stock during tiext round of financing.
Marsh and Kleiner then asked Daniell to serve &sigent of IFCT, and
Daniell accepted.

Daniell prepared a business plan and began makeggptations to
Boston-area VC firms. Despite his efforts, IFCTugtgled to raise money.
Potential VC investors found that Marsh over-valug@® company.
Investors saw IFCT as a risky investment—a tectiugidirm that had never
developed a commercially viable product. Addititppalmany of the

potential VC investors were insisting that a newOd&e hired at the time of

! Marsh Dep. vol. | 49:16-22, Sept. 21, 2009 [heattar “Marsh Dep. | ___"].
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their investment, a condition that was anathemdacsh? Wanting to retain
control over his creation, Marsh allegedly rejeceeshumber of potential
investors on this basfs.

2. Series B Financing

With little success among other VC firms, IFCT reted to Echelon.
Marsh and Echelon were able to get along initiakgause Echelon would
not insist on Marsh’s stepping down immediatelyh&on made clear,
however, that Marsh had to go within a year. IF@@ &chelon eventually
signed a term sheet whereby Echelon agreed to tleachext round of
financing. This agreement ultimately lead to IFCl&suing Series B
preferred stock to Echelon along with several othegstors. Echelon would
hold the majority of the Series B stock.

Echelon and the other Series B investors negotiseedral rights in
connection with their investment. The parties dbdispute that these rights
were typical for senior preferred stock in a starewompany like IFCT.
These rights included (1) the right of the Seriest@&ckholders to appoint
two representatives to IFCT’s board, (2) the righthe Series B stockholder
director representatives to pre-approve any detirsd by the assets of

IFCT, (3) the requirement that IFCT hire a new CE4Q), the right of the

2 Daniell Dep. vol. | 60:7-19, Dec. 16, 2010 [hegdter “Daniell Dep. | ___"].
®1d. at 61:13-62:13.
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Series B stockholders to pre-approve a sale obrakubstantially all of
IFCT’s assets, and (5) a 2X liquidation preferehce.

Echelon and IFCT also agreed that the Series B igXidation
preference would be reduced from 2X to 1X if, byyJLO, 2004 (the one-
year anniversary of the Series B financing), IF@€thnology reached a
certain “power density milestone@hdthe board hired a new CEO.

3. IFCT's New Five-Member Board

In connection with the Series B financing, IFCT atsdstockholders
(now comprising the common, Series A, and SeriéslBers) entered into a
Stockholders Agreement that reconstituted the cowipaboard. Per that
agreement, the Series B stockholders had the tagappoint two directors,
the common and Series A stockholders together haghato appoint one
director (provided that this director would be IFETEO to the extent that
the CEO had a contractual right to serve on thed)pMarsh had the right
to appoint one director, and all of IFCT's stocldek together would
mutually agree upon an independent fifth directonowhad relevant

experience in the industry.

* The liquidation preference was payable upon atfidgtion Event,” which generally
included any sale or liquidation of IFCT and wasiado two times (2X) the purchase
price for the Series B stock, or $124.73 per sh&wehelon’s Opening Br. Ex. 1
[hereinafter “EOB ___ "].
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The Series B stockholders nominated James Dow amdkln
Weigold to serve on the board. Dow and Weigold weoéh partners in
LWP, an affiliate of Echelon’s and an investor FCIT’s Series B stock.
Marsh, who was then the CEO, was appointed tehidl position elected by
the common and Series A stockholders. Marsh hinmegtfinated Kleiner to
the board. Marsh also suggested and supported Bobf@&@ the fifth and
independent positiohSoni is a partner in a Boston-area VC firm thakesa
investments in tech startup companies. Soni didomet IFCT stock when
he joined the board; however, Marsh later convin&mhi to invest
personally in IFCT’s Series B sto€k.

Following the Series B financing and the reorgamraof IFCT's
board, Marsh controlled a majority of the combirmeinmon and Series A
stock, and Echelon controlled a majority of Sefestock. Thus, Marsh
could unilaterally control any action requiring tbhensent of the common
and Series A stockholders, and Echelon could wnadly control any action
requiring the consent of the Series B holders (mgntbe rights earned
through the Series B financing described abovethWECT’s founder on
one side, its principal investor on the other, atsddearth of revenue-

generating technology, the stage was set for @nfli

®> Marsh Dep. | 136:11-137:5.
®1d. at 98:9-99:8.
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C. The CEO Search

Shortly after the closing of the Series B financitige board began to
look for a new CEO. Marsh initially resisted thisopess, asserting that
Echelon had orally agreed not to push for a new @E@ediately’. Dow,
however, in the fall of 2003 at one of the firstetiegs of the new full
board, raised the importance of the company beginits CEO search.
Weigold and Soni concurred, but Kleiner joined Mhans opposition to the
search, arguing that it was premature.

In November 2003, the board decided to revisit@© issue at the
February 2004 board meeting. Following the Novembereting, the
Echelon board appointees communicated with ScoG€albe, who had been
appointed as Echelon’s representative to IFCT sddallowing the Series
B investment? In response to a voicemail from McCabe, Dow emaile
McCabe on February 18, 2004, saying, “I'll be bireimy response. | feel
we should start the CEO search immediately after February board

meeting. | am willing to listen to arguments pralamon for starting the VP

’1d. at 103:19-108:10.

® Dow. Dep. vol. | 26:22-27:1, Sept. 23, 2010 [headier “Dow Dep. | ___"].

® Marsh Dep. 1102:24-103:21.

19 Echelon, as holder of the majority of Series Bcktchad the contractual right to
appoint a representative to attend IFCT’s boardtimge SeeEOB Ex. 2A.
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engineering search” The Plaintiff infers from this that “McCabe was
urging that the CEO search be further delayéd.”

At the February 24, 2004 board meeting, the boasmtiiMyron Feld,

a friend of Kleiner’s, as president of IFCT. Feladhno background in fuel
cell technology but was to assist with “businesanping.™ During the
meeting, one of the directors suggested that Feltited as CE® When
Kleiner sought to clarify that hiring Feld wouldtisfy the CEO hiring
requirement and meet the deadline, McCabe allegdujfcted, so the board
instead hired Feld as PresidéhEeld replaced Daniell. Marsh had informed
Daniell in December 2003 that IFCT would not beesgimg his contract.

At the same meeting, the board formed a CEO seameimittee with
Soni, Marsh, and Dow serving as its members. Tmenutiee immediately
sought proposals from search firms to do a CEOckeaChristian &
Timbers (“C&T”) submitted a bid in early March 2Q0&lthough the formal
search did not begin until June 28, twelve daysrhgethe CEO hiring

deadlinet®

1 Director Defs.’ Opening Br. Ex. 19 [hereinafterDDB ___ ).

12| ’s Answering Br. at 9.

13 Marsh Dep. | 126:5-14; Weigold Dep. 24:14-25:3p1S84, 2009.

' The record is unclear as to who suggested Fel@E®D. Kleiner asserts that neither he
nor Marsh was responsible, but he cannot recall mhde the nomination. Kleiner Dep.
62:16-63:3, Nov. 16, 2010.

°|d. at 62:4-63:21.

' DDOB Ex. 21.
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The delayed start of C&T’'s CEO search was due adtlen part to
Weigold'’s indication to C&T that the search for  @f Engineering should
take priority over the CEO search and that the GE&ch was expected to
take place in the fall of 2004.Yet Marsh acknowledged in his deposition
that he had continued to oppose the hiring of a G&® at least through the
beginning of 2004, believing that IFCT’s technolagyd level of business
had not reached the point that would justify thpemse of a new CES.

Compounding the above actions, the power densitjestoine
requirement also appeared unreachable by the Quteadline. The March
2004 board meeting materials reported that powsrubuemained low? At
the May 2004 board meeting, Marsh reported thathieg IFCT's power
goals by July was unlikely, although not impossifle

Nonetheless, in June 2004, IFCT scheduled a testh® power
density milestone and managed to meet the requirerNew needing only
to hire a CEO to reduce the 2X liquidation prefeeerof the Series B
stockholders, Marsh called an emergency board ngeét nominate Feld

for CEO. The meeting was to be held on July 8, 20@4 days before the

17P|.’s Answering Br. Ex. 7.
18 Marsh Dep. 1 121:5-122:7.
19 EOB Ex. 42.

291d. Ex. 93.

17



hiring deadline. Soni was unable to attend the mgeteaving Marsh,
Kleiner, Dow, and Weigold to vote on Feld.

The vote was split, with Marsh and Kleiner votimgfavor and Dow
and Weigold voting againét.Dow and Weigold allegedly believed that Feld
was not qualified to be CE®.Notably, however, Dow and Weigold were
both principals of LWP at the time of the vote. LW&s a Series B
stockholder, would have lost its 2X liquidation femrence had Feld been
approved. Without a majority vote, the proposaiite Feld as CEO failed.

Finally, in October 2004, the board hired Rick He8s former
president of a major electronic manufacturing comypaesponsible for
bringing new integrated circuits from developmentrtarket. As CEO, Hess
also replaced Kleiner as a director of IFCT.

D. Continued Financial Troubles for IFCT

In the first half of 2005, Marsh and Hess met With firms to obtain
new financing for IFCT. Yet Marsh and Hess had lteuattracting
investors. VCs were proposing pre-money valuatithiag were lower than
IFCT’s then post-money valuation. Woodworth allegethis deposition that
Marsh’s over-valuation of the company was preclgduWC deals because

Marsh insisted on a pre-money valuation that waqarkelent his ownership

2L Marsh Dep. 1 129:22-130:3.
22|d. at 131:5-10.
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from being diluted (approximately $18 milliof) Hess has acknowledged,
however, that other members of the board were etswerned that VCs
were undervaluing IFCT*

In early September 2005, OnPoint Technologies, aiesSeB
stockholder of IFCT and a private equity investotachnology of interest to
the U.S. Army, made a financing proposal to recdipee IFCT at $5
million.?®> The offer, however, was contingent on Marsh’sgeisig from the
board, which Marsh opposétMarsh also opposed the offer on the grounds
that it diluted the junior classes of stock (of efhiMarsh was the majority
holder)?” Hess recounted at his deposition that when heNtdtsh that if
IFCT did not accept the financing, the company ol out of money,
Marsh responded that he could take the companyhaitdkruptcy and buy

back the technolog¥. The board decided that since Marsh could block any

23 Woodworth Dep. vol. Il 346:5-348:8, Feb. 24, 2Qhéreinafter “Woodworth Dep. I
___"]. One firm, Fieldstone Private Capital Growgdlegedly accepted Marsh’s pre-
money valuation of $18 million when it signed onhelp IFCT raise moneyd. at
381:19-24. Fieldstone resigned after failing toagginvestors. Pl.’'s Answering Br. EX.
54.

4 Hess Dep. vol. 1 19:13-20:6, May 25, 2010 [herftard'Hess Dep. | .

%> Marsh Dep. | 158:12-159:22.

?%|d. at 158:12-159:9.

*71d. at 158:12-160:1.

8 Hess. Dep. | 43:18-24.
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financing that would dilute the junior classes ticg, further negotiations
with OnPoint were futilé?

E. The Board Decides to Wind Down IFCT and Sell Itsefs

After the failed negotiations with OnPoint, IFCTBsard decided that
the appropriate course of action was a sale of IE@8sets. The board
considered filing for bankruptcy, but ultimately telenined that the
company could achieve more value outside of barkpi Deciding that
the first step was to reduce expenses, the boamin&ed all employees
except Hess and ceased all operatfons.

1. Series B Stockholders Propose 2X Bridge Loan

Because IFCT was out of money and still had noteaell a viable
product, the company needed to borrow money to thagrocess to sell its
assets. In September 2005, Echelon led a grouprinfaply Series B

stockholder¥ (the “Noteholders”) in proposing a $450,000 bridgen (the

29 EOB Ex. 124; Dow Dep. | 76:21-77:11.

%0 Hess Dep. | 29:18-24.

*11d. at 48:9-14, 61:5-17.

32 A significant majority of the Noteholders ownedri®s B stock, while the Series A and
common stock ownership was inconsequential. Thal amount of the 2X Notes was
$406,204. EOB Ex. 57. Echelon, a Series B invegtayided the bulk of the funds for
the 2X Notes, at $264,621d. Soni invested $53,720 in the Notéd. Although Soni
owned 40-50 thousand shares of common stock, Sadi ihvested approximately
$400,000 in Series B stock. Soni Dep. vol. | 1612019, May 27, 2007 [hereinafter
“Soni Dep. | ___"]. Daniell, who invested $12,500the 2X Notes, was a Series A and
common stockholder, but was at the time of thenfonag working for Echelon. EOB Ex.
57. All in all, the Series B stockholders held my&amajority of the 2X Notes, which gave
them the right to control certain decisions by MweholdersSeeEOB Ex. 18 1 1, 7
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“2X Notes”) to IFCT that would cover operating exges through the sales
process. As originally proposed, the loan wouldhbtes secured by IFCT’s
intellectual property. IFCT would also be requitedepay twice the amount
of the principal upon maturity (the “2X Premiumplus 8% interest.

2. Marsh’s September Offer for IFCT’s Assets

Around this time, Marsh submitted, on behalf ofraup of investors
including himself and Kleiner (the “Marsh Groupgn offer to purchase
IFCT’s assets (the “Marsh Group’s September Offertis offer consisted
of (1) $215,000 in cash, (2) the cancellation dd4000 that Marsh alleged
was owed to him, (3) the cancellation of $21,00&t thlarsh alleged was
owed to his friend, Don Parker, (4) a non-trangflerd % royalty on gross
revenues from product sales up to $25 million, &8y an exclusivity
provision®* Notably, the Marsh Group made this “$440,000 piglty”
offer less than a month after Marsh rejected Orif3o@d million pre-money
valuation agoo low.

At a board meeting on September 20, 2005, the bappdoved the

general terms of the 2X Notes and authorized Hes®htinue negotiating

(referring to the “Requisite Majority”). Althougliné Director Defendants are technically
correct in pointing out that the 2X Notes were m®gd by Series A and common
stockholders as well as Series B stockholdes DOOB at 17 (referring to “a group of

common, Series A and Series B stockholders”), t@eS A and common stockholders
almost certainly had no semblance of influence tiveMNoteholders’ actions.

% DDOB Ex. 37; Marsh Dep. | 193:22-195:15.
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the specific terms with the Noteholders. At the sameeting, the board
asked Marsh—and Marsh agreed—to extend the deaunflinis offer, on the
grounds that the board wanted to see all of theladla offers before
approving any sal¥.

3. Marsh Proposes a Competing Bridge Loan

On October 4, 2005, Marsh proposed an alternatiidg® loan (the
“Marsh Group Notes”) to IFCT. The Marsh Group Notesre 1X notes;
that is, they provided no premium over face vala®,opposed to the 2X
Premium offered by the NoteholdérsAdditionally, similar to the 2X
Notes’ terms at the time, the Marsh Group Notesewsscured by IFCT'’s
assets. This proposed security interest would eadiitprove fatal for the
Marsh Group Notes, as the attachment of any sgcuntiérest to IFCT's
assets would require the consent of the Series d8kisblder board
representatives (Dow and Weigold).

Woodworth, in an email to Echelon’s investors, amkledged that
the Marsh Group Notes’ terms were, at the timeesapto the terms of the
2X Notes, and Woodworth expressed concern that iV&ansivolvement

with the Marsh Group Notes would jeopardize thétsgand interests of the

34 DDOB Ex. 38.
S EOB Ex. 11.
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Series B stockholder. The board therefore delayed closing on the 2X
Notes and continued to negotiate both financingreff

4. Neqotiation and Approval of the 2X Notes

Dow and Weigold, not surprisingly given the conseaxpressed by
Woodworth and their own participation as Seriest@&lholders in the 2X
Notes, were unwilling to approve the Marsh Grouptdsb security
interestt’ But the board could not simply approve the 2X Note terms
plainly less favorable than the Marsh Group Notee’the board continued
to negotiate with the Noteholders. The board reskiseveral concessions:
First, the Noteholders agreed to make the bridge llmsecured and open to
all stockholder§® Second, the Noteholders agreed that the 2X Premium
would not be payable if (1) the Noteholders soughise the 2X Notes in a
bid to purchase IFCT’s assets, (2) proceeds framstie of IFCT’'s assets
would not satisfy the 2X Premium, or (3) proceeasf the sale of assets

exceeded the Series B stockholders’ 2X liquidatimeferencé® The

% p|'s Answering Br. Ex. 24.

37" Marsh Dep. vol. Il 252:9-17, Sept. 22, 2009 [heaéter “Marsh Dep. Il ___"].

% EOB Ex. 125.

%9 1d. In other words, the Noteholders could not coumtaiver of the 2X Premium as
consideration in a bid for IFCT’s assets, the Noléérs would not get any part of the 2X
Premium if a sale of IFCT’s assets yielded less tha full 2X Premium, and if a sale of
IFCT’s assets fully satisfied the Series B 2X ldption preference, the Noteholders
would also not receive any part of the 2X Premilat simply, the only way the
Noteholders could have received the 2X PremiumitM&CT was profitable enough that
it could pay the 2X Premium when the 2X Notes bezaume.
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Noteholders also agreed to reduce the 2X Premiuimetextent necessary to
pay other creditorS The effect of these provisions was that the Sekies
and common stockholders as well as any pre-existiaditors would suffer
no adverse economic impact as a result of the 2xxkRm.

When the board requested that the Marsh Group arteptbposal to
remove any security interest, the Marsh Group efffsUnable to accept
the Marsh Group Notes without the consent of theeSeB stockholders’
board representatives (Dow and Weigold), which eahsvas withheld, the
board approved the 2X Notes. Dow, Weigold, Somd, ldess voted in favor,
and Marsh voted again€tDow asserted that the approving board members
felt that unsecured 2X Notes were preferable torgec1X Notes because in
the event of a default on the Marsh Group’s Ndtes Series B stockholders
(including Dow himself, through LWP), who had negtéd to be first in
line, would lose IFCT’s assets to creditdts.

The financing for the 2X Notes closed on October 2005, and the

loan was made available to all IFCT stockholders q@mo rata basis.

0 d.

“1 DDOB Ex. 31.

“2|d.

*3Dow Dep. | 134:19-135:12.
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F. The Bidding Process for IFCT’s Assets

While still in the process of approving the bridgan, IFCT’s board
began to search for potential buyers for IFCT'sesssThe board did not
engage a financial advisor to assist with the salesess, allegedly because
the company could not afford offeRather, the board felt that between
themselves and IFCT's investors, they “knew thevewse of potential
|45

acquirers fairly wel

1. The Board ldentifies and Contacts Potential Acasire

As a first step, the board assembled a list of i@eacquirers. The
parties differ in their accounts of who was prirharresponsible for
assembling this list and what the criteria weree Thirector Defendants
seem to credit IFCT’s board with this tdSkConversely, the Plaintiff
contends that the job fell primarily to Daniell, avdid market comparables

and compiled valuation data before submitting thfsrmation to Hes$§’

* Hess Dep. | 164:16-24.

**1d. at 165:1-5.

% SeeDDOB at 24 (“The board conducted market reseamth prepared a list of
potential buyers.”).

7 SeePl.’s Answering Br. at 29 (“Jim Daniell . . . pamed a strategic partner/sale plan
and valuation data with help from Mr. Hess and satieer investors in IFCT . . . .
Neither Mr. Daniell nor Mr. Hess could say whatomhation Mr. Hess provided for this
document.” (internal quotation marks omitted)). &by, Echelon discusses in its
Opening Brief Daniell’s role in compiling the listDaniell . . . provided to Hess a list of
potential purchasers and market comparables foin@lFCT’s assets.” EOB at 18.
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Daniell had a background in M&A and was at the timerking with
Echelon to start a new furd.

IFCT assembled a list of around 100 potential bsiyeand it
narrowed that list down to around 30 “targets.” Thefendants do not
specify what criteria moved a company from theiahilist to the “target”
list, other than a general recommendation from aaywho was at the board
meetings” The board gave representatives from Echelon tpertynity to
nominate targets in this mann@rThis process produced a list of 20-30
targets, whom the board then contacted to sofitarest in IFCT. “Contact”
involved “at least a phone cafi™”

Through these initial contacts, the board set upetimgs with
approximately 15 potential buyers, and board memlalegedly made
presentations to many of thémSeveral of the potential buyers signed non-
disclosure agreements with IFCT to facilitate dsstons regarding IFCT’s

technology>® Echelon assisted the board in both identifying eodtacting

8 Hess Dep. | 125:3-7.

9 Weigold testified that, generally, if someone ke tboard meeting proposed an
acquirer, that potential purchaser was put on igteof firms to contact. Weigold Dep.
111:21-113:9.

0 Weigold could not recall whether Woodworth or afyEchelon’s representatives had
specific input on the list, but acknowledged thattiey were at the meeting, they had the
opportunity to do so.” Weigold Dep. 113:4-9.

>l Hess Dep. | 130:16-22.

2 Hess Dep. vol. Il 77:10-15, May 26, 2010 [hereieafHess Dep. Il ___"].

>3 Hess Dep. | 147:6-18.
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potential buyers, but Echelon asserts that oncéacbmwas made, Echelon
did not participate in “in-depth” discussions witte target*

Despite its efforts, the board received no offeosnf potential buyers
from October through the first half of December 20Weither party
specifically addresses the cause of this difficudgss, however, remarked
in his deposition that Marsh had refused to speitik gertain bidders since
Marsh himself was bidding for IFCT’s ass&t$iess contends that if Marsh,
as IFCT's founder, Chief Technology Officer, ance tmventor of the
majority of IFCT’s technology, had talked to bidsl@bout the value of the
technology and worked with bidders to understardi¢éichnology, he would
have enhanced some bidders’ understanding of tlcendéogy, and
consequently Marsh would have enhanced the vakiebidders would be
willing to bid or their willingness to bid at af.

Hoping to close a deal by the end of the year, dbard invited
bidders to submit bids by December 20, 2005. Afézeiving only a few
offers by that date, the board extended the deadtirdanuary 30, 2006. By

the end of January, IFCT had received only a hdrdfiids for its assets.

>4 \Woodworth Dep. Il 277:23-278:20.
* Hess Dep. Il 135:9-136:12.
*01d. at 137:12-138:1.
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2. Initial Bids for IFCT'’s Assets

By the January 30, 2006 deadline, IFCT had recefwedbids. Two
of these—a bid from a group led by Peter Palmer armd from David
Pelly—were submitted in late DecemBérThe other three—a bid from
TRK Engineering Services (“TRK Offer”), a bid froReter Besen, and a bid
from the Marsh Group (“Marsh Group’s January Offerivere submitted in
late January®

a. The Palmer Offer

The board received a bid from a group led by P&aimer on
December 20, 2005. Marsh was a member of the grompdiscussing the
Palmer offer with the board, Hess said that heslel that the board would
receive better offer¥. Hess informed Palmer that the board found hisroffe
to be uncompetitive and incompléfeWhen Palmer asked for a counter
offer that would define what would be considerednpetitive from the
board’s perspective, Hess told him that the boaedl mot defined

“acceptable” criteria and was still pursuing “markased offers® Palmer

>’ Hess Dep. | 154:23-155:7.
*8|d. at 167:4-10.

9 Marsh Dep. 1 28:9-18.

® Hess Dep. | 158:8-18.

®11d. at 157:2-10; DDOB Ex. 74.
®21d. Ex. 74
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did not submit another offer and the board did motrsue further
negotiations with him.
b. The Pelly Offer
On December 21, 2005, David Pelly submitted an roffgth
incomplete and very general terms for capitalizemgnew company to
purchase IFCT's assétsThe board responded to Pelly requesting more
detail, but Pelly never provided more defaillnstead, Pelly simply
resubmitted the same offer by the January deadinmkeasked the board to
reconsidef?
c. The TRK Offer
On January 23, 2006, TRK Engineering Services stithan offer,
the terms of which were (1) $200,000 in cash, (486,000 promissory
note payable to the Noteholders (to cover the antihg 2X Notes), and (3)
a 2% non-transferable royalty on gross revenuas fsooduct sales capped
at $20 million distributed to IFCT stockholders atiys The board allegedly

responded to TRK but never heard b&ck.

%3 Hess Dep. | 154:23-156:3.

®1d. at 169:23-170:11.

%54,

® There is reason to question whether the board msponded to TRK. When the
bidding process fell apart in April 2006, Tom Keelef TRK, emailed Hess asking why
Hess never contacted him to negotiate during thes gaocess. Pl.’s Answering Br. EX.
47. Keeler asserted that he had “a valid off[er]tlom table as of March 31 that was of
greater value to the shareholder[s] than the [Nwtihis’ Offer].” Id.
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d. The Besen Offer
Peter Besen submitted an offer to the board onaigr80, 2006. The
terms were (1) cash in the amount of the face vafube 2X Notes or the
conversion of the 2X Notes into stock of the adggicompany, (2) 10% of
common stock of the acquiring company to IFCT Ser#® and B
stockholders who were accredited investors, andtl{®) assumption of
certain obligations such as IFCT’'s lease. Echel@s wvolved with and
backed the Besen Offer, and Echelon contends thalisclosed its
involvement to IFCT’s boart.
e. The Marsh Group’s January Offer
Also on January 30, the Marsh Group submitted &er.ofin addition
to Marsh, Philip Huyck (Encite’s current CEO) peigiated in the bid. The
Marsh Group’s January Offer proposed to acquireTiB@ssets through a
to-be-created company for (1) $420,000 in casha(yomissory note for
$600,000, (3) a 2% non-transferable royalty on pobdevenu® capped at
$45 million, and (4) the assumption of IFCT’s leafer this offer, the
Marsh Group had solicited the interest and potep&eicipation of Houston

Advanced Research Center (“HARC”). Huyck contadt#sds to ask for an

" Woodworth Dep. Il 277:16-278:20.

% Although the board believed that “product saleif dot include licensing fees, the
Plaintiff asserts that licensing fees were included that, had the board negotiated with
the Marsh Group more fully, the inclusion of licengsfees would have been cle&ee
Huyck Dep. vol. 11 421:1-9, Feb. 25, 2010 [hereteafHuyck Dep. Il ___"].
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extension of the deadline to give HARC time to ea& the technology and
put together a proposal, and the board grantecgiensiorf® Huyck hoped
to meet with HARC the week of February 6, 2006iszass a proposal.

Unfortunately, Huyck failed to set up a meetinghMHARC. When
Hess emailed Huyck asking for an update on Febrdabluyck responded
on February 13 that he had been unable to setnugesing with HARC and
that the IFCT board “should proceed with [its] eféoon the assumption that
HARC and its affiliates will not be involved?

The parties have differing accounts of the effddtdoyck’s February
13 email. Huyck’'s deposition testimony regardings hemail was
contradictory: At one point, he indicated thatrheant that HARC’s non-
participation effectively killed the Marsh Grouplanuary Offef? Later in
his deposition, Huyck testified that his email “pign said that HARC . . .
would not participate,” not that “the offer was ttfe table.™ The only way
to read these statements consistently is to asghateHuyck expected
IFCT’s board to consider an offer that Huyck adedttdid not have the

requisite financing behind it—a tortured interptieta at best. The Plaintiff

%9 Huyck Dep. Il 318:22-319:9.

"“EOB Ex. 88.

"H1d. Ex. 89.

2 SeeHuyck Dep. Il 326:20-327:20 (responding that tfferowas not “going to work at
all” rather than “not going to work with HARC”).

3 Huyck Dep. Il 416:13-22.
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nonetheless argues that although HARC had droppedhe Marsh Group’s
January Offer was still on the table and open ¢oabard for negotiation.
The Defendants assert that Huyck’s February 13lderaninated the
Marsh Group’s January Offer. Accordingly, the boatd not pursue
negotiations with the Marsh Group on the terms tef January Offer.
Nonetheless, Hess, in his response to Huyck’'s emmatle it clear that the
board was still interested in negotiating with Hkty¢Please let me know if
there is anything | can do to make this possible bhoard was hopeful that
in extending the process you could participdfeThe status of the Marsh
Group’s January Offer was further muddied whenhibard responded to all
of the bidders on February 9 (two days after Heke@ Huyck for an update
but four days before Huyck responded that HARC wadt be involved).

3. The Board’'s Response

On February 9, 2006, having determined that nortbefnitial offers
were acceptable, the board decided to outline wicansidered to be a good
structure for bids. The board proposed: (1) that2X Notes held by the
majority of Series B stockholders would be paidaame value ($431,000),
(2) that the IFCT stockholders would receive a 208nership interest in

Series A preferred stock of the new company baseduro initial capital

“EOB Ex. 809.
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investment by new investors of $3 million, and {3 current stockholders
would receive a note for the full amount of thawrrent invested capital in

IFCT ($7.9 million) with 8% interest, payable irvdi years and secured by
IFCT’s intellectual property. The board then forded this outline to at

least some of the bidders, asking them to respgrieebruary 15, 2006,

4. The Marsh Group and Besen Revise Their Offers

The Marsh Group responded on February 14, 2006 avitew offer
(the “Marsh Group’s February Offer”). (1) $431,000 cash, (2) IFCT
would receive 15% of the non-voting common stockaohew company,
Encite, created to receive and utilize IFCT’s asSewvhich stock was to be
distributed on an IFCT common stock equivalent$asdiluted until Encite
raised $3 million in capital, and (3) existing metd IFCT stockholders
would receive non-voting, non-participating, nomeertible junior
preferred stock with a $3 million preference, redable at par at Encite’s
discretion.

Peter Besen also submitted a revision of his Jgno#er, adding
more specificity. The new Besen Offer raised thferodf common stock in

the acquiring company to 20% and provided thatcibramon stockholders

> The Marsh Group received the proposed strucageDPDOB Ex. 82, but Hess could
not recall at his deposition which other biddersereed the outline. Hess Dep. | 172:21-
173:7.

7 At the time of the Marsh Group’s February Offencie did not exist. For the sake of
clarity, however, | will refer to the to-be-createsimpany as Encite.
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would have the right to participate pro rata in adgitional financing, up to
and including the first “qualified financing.” Beaseno longer offered,
however, to assume any obligations of IFCT, andnttne offer required a
“stand still agreement (no shog).”

Shortly before receiving the Marsh Group’s and Béseaevised
offers, Hess emailed Woodworth to ask him what geichelon, as the
largest of the Noteholders and Series B investoosi|d find acceptable in a
bid for IFCT’'s assets. Echelon’s input was importaecause the Series B
stockholders had a right to veto any sale of aBurstantially all of IFCT’s
assets, and Echelon, as the majority Series B haldeld exercise that right
unilaterally. Woodworth responded:

In the absence of a bid with either a cash portibat

substantially repays the Notes and the Series Boamnttludes

an attractive royalty from a major corporation, weuld be

more interested in the future value of the techgplthan in
small amounts of cash that could be paid today.

In the event, however, that a bid was from a compmmmed for the
purpose of acquiring IFCT, Woodworth had otherecid, including the

repayment of at least the face value of the 2X Blatal an equity interest in

" DDOB Ex. 84. The terms “qualified financing” ansténd still agreement (no shop)”
are not defined in the offer letter.
8 Pl.’s Answering Br. Ex. 32.
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the acquiring company at least equal to the S&iearrent equity holding
in IFCT.”

After receiving these guidelines from Woodworthe tioard then met
in mid-February to discuss the Marsh Group’s Felyru@ffer and the
revised Besen Offer. The board was not satisfigt @ither bicf® With the
maturity date of the 2X Notes only a couple weeksayg the board decided
to update the Noteholders on the progress of tleeaddFCT's assets and
whether IFCT would be able to pay the 2X NotesHgirtdue date.

Hess met with Woodworth for lunch to discuss thatust of the
bidding process and to seek an extension of theddte of the 2X Notes.
Echelon ended up granting several extensions tobtheed, eventually
pushing the maturity date to April 9, 2006, allegetd give the board more
time to find a satisfactory offéf.Also at this lunch meeting, Hess suggested
to Woodworth that the Noteholders should make &dnidFCT >

5. The Noteholders’ Bid and Marsh’s Response

Around March 6, 2006, the Noteholders submitteddafbr IFCT’s
assets, which included (1) deeming the 2X Notely fadhid, (2) converting

all outstanding IFCT stock to common stock, therelaying the Series B

1d. Ex. 32.

8 Hess Dep. 1 183:5-184:2.

11d. at 201:2-24.

82 \Woodworth Dep. vol. | 203:13-204:13 [hereinaft&¢dodworth Dep. | ___].
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liquidation preference, and (3) offering to all [FGtockholders warrants to
acquire 10% of the stock in the new company (wlsame to be called
“iProton”) that would purchase IFCT’s assets. Affescussions with IFCT’s
board, the Noteholders revised their offer to ideladditional consideration
of a $3 million note convertible into 10% of theudy of iProton in
connection with a sale, merger, or IPO.
a. The Board Meets with the Marsh Group

The day after the Noteholders submitted their @ T's board met
with Marsh and Huyck to discuss the Marsh GroumbrBary Offef® All
four of the Director Defendants were present & theeting Hess testified
that the purpose of this meeting was to better rataed the bid and to
“understand [the Marsh Group’s] approach, goingvéod.”® Hess alleged
that the board had questions about who would comples management
team and what the financing of the new company die® According to
Marsh and Huyck, the reaction of the Director Defants to the Marsh
Group February Offer was negative. Huyck testifiedt Dow told Marsh
and Huyck that the board was “not going to letifthesteal [the] company”

and that the Director Defendants made it clear titey had “absolutely no

8 EOB Ex. 67. The board also met with Besen andghisip of investors later that
morning.ld.

8 Huyck Dep. 11 331:9-332:4.

8 Hess Dep. | 205:1-4.

%1d. at 205:4-16.
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interest in discussing” the Marsh Group’s Bidccording to Marsh, shortly
after he began his presentation and began expipihi@ cash component
($431,000) of his offer, Soni interrupted him, smyi “No, no, no . . .

Echelon will just veto that. If you can’t satisfiget 2X . . . you need to go
back and sharpen your pencil. We can't take thaEdbelon if it doesn’t

have the 2X %

After the meeting, the Marsh Group withdrew its oy Offer.
Huyck testified that “there was no reason to leameoffer on the table
because [the board] had absolutely no interestisoudsing it.** Upon
receiving the news that the Marsh Group had termchats offer, Hess
emailed Huyck, asking why Huyck withdrew the oféerd offering to have a
discussion if Huyck was willing® Huyck responded to Hess that he was still
interested in acquiring IFCT’s assets if the bowas willing to take a
proposal from the Marsh Group serioudlyHess replied that the board
would be “open to a bid®® Because the Marsh Group had no offer

outstanding, Marsh was invited back into the prea@dsvaluating bid%®

8" Huyck Dep. 11 334:3-15, 349:5-24.
8 Marsh Dep. Il 286:3-287:6.

8 Huyck Dep. 11 349:17-24.
“DDOB Ex. 92.

L Huyck Dep. 1l 356:24-358:10.

%2 Hess Dep. Il 10:6-22.

% DDOB. Ex. 93.
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b. The Board Approves the Revised Noteholders’ Offer

Following its meetings with the Marsh Group and &esIFCT's
board made additional comments on the Noteholdevssed bid. On March
13, 2006, the Noteholders submitted a restructbrddthe terms of which
were (1) cancellation of the 2X Notes ($431,00Q), gayment of IFCT’s
reasonable transaction costs, (3) assumption of'B-Iéase, (4) for all IFCT
stockholders, on an as-if converted to common stasks, a 3% transferable
royalty up to $7 million payable after $10 milliaf revenues from products
or licenses that involved intellectual property emd by IFCT’'s patents,
pre-payable at a 30% discount, and (5) waiver ef3kries B stockholders’
2X liquidation preferenc®& As described below, the Noteholders would
later add a $25,000 cash payment to theifbid.

At this time, the board felt that it was “runningtoof money” and
“running out of time.?® At a board meeting on March 14, 2006, with no
Marsh Group offer on the table and an unsatisfgctid from Besefl

outstanding, the board decided to move forward wite Noteholders’

% Note that not all of the Series B stockholderseniarthe Noteholders group; however,
Echelon was able to grant this waiver as the mgj&eries B stockholder.

% EOB Ex. 12.

% Hess Dep. Il 11:14-22.

" Besen submitted a slightly revised bid on March 20806, but the board found it had
improved little and was still unacceptable. DDOB. B%; Hess Dep. Il 6:18-7:9. Hess
cannot recall whether the board contacted Besé@urttwer negotiate his bidd. 8:5-10.
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Offer.® Marsh did not participate in the portion of thealb meeting
discussing outstanding bids because he was dtitasted in submitting an
offer?® Although Hess had informed the board that the MaBsoup was
still interested in bidding, Hess does not recdiether the board informed
the Marsh Group that it was approving an offer oaréh 14'°° On March
15, 2006, the board notified the Noteholders thagirt bid had been
approved ™

6. Marsh and His Mole

Although Marsh recused himself from the board nmgstiwhile he
was involved in bidding for IFCT’s assets, he nbeétss remained updated
on Echelon’s bid. Luke Pustejovsky, or as Marsh e&amcall him, “The
Mole,*®? routinely forwarded to Marsh confidential emailetieen
Woodworth and Echelon’s investdf§. Many of these emails contained
confidential information regarding Echelon’s bidr fédFCT%* Marsh’s

willing acceptance of confidential information froithe Mole, which he

*® DDOB Ex. 97.

% p|.’s Answering Br. Ex. 37; DDOB Ex. 97.

19 Hess Dep. 11 10:6-11:6.

191 p| 's Answering Br. Ex. 38.

192 DDOB Ex. 99. Marsh and Pustejovsky met while Hossky was working at
Echelon. Pustejovsky Dep. 30:1-30:10, Nov. 2, 2®Listejovsky left Echelon in 2005 to
work for Fieldstone, the investment bank that ttedaise capital for IFCT in 2005 using
Marsh’s valuation of the company. Pustejovsky appéa have made the introduction
between IFCT and Fieldstone’s bankers that indiidibat procesdd. at 33:3-15.

193 Marsh Dep. Il 305:20-306:1.

194DDOB Ex. 98; Marsh Dep. Il 307:6-14.
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failed to disclose to the rest of the board, maderbcusal from board
discussions of competing bids ostentatious hypgpcris

How Pustejovsky obtained confidential informatioregarding
Echelon’s bids remains unclear. Pustejovsky waslamger an Echelon
employee after his departure in early 2005, andvag not an investor in
Echelon during the bidding proce$3.At his deposition, Pustejovsky
claimed to have no memory of how he received thigrmation, although
he admitted that he was friends with lan BowlesEahelon investor who
forwarded at least one email to Pustejovsky regaréichelon’s investment
in IFCT.'%®

Regardless of how Pustejovsky obtained the contidlenformation,
the parties do not dispute that Pustejovsky obtacmafidential information
about Echelon’s bids and forwarded that informat@mMarsh, who was at
the time participating in the bidding process. Margever disclosed his
receipt of this information to IFCT’s boatly. Marsh forwarded this

confidential information to Kleiner, who was a membof the Marsh

195 pystejovsky Dep. 32:15-17.
1914, at 40:13-42:11; EOB Ex. 78.
197 Marsh Dep. | 256:5-12.
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Group!® Pustejovsky also forwarded emails directly to Kégi and he
communicated with other Marsh Group members, inomtiuyck’®®

7. The Marsh Group’s March Offer

On March 15, 2006, Woodworth notified Echelon’s astors that
IFCT’s board had accepted the Noteholders’ Offeist€jovsky forwarded
this email to Marsh later that evenitiy.Several hours later, in the early
morning of March 16, Pustejovsky forwarded to Mamsh email that
Woodworth had sent to Echelon’s investors summagizhe terms of the
Noteholders’ Offef!* Huyck learned of the terms of that offer, ostelysib
from Marsh, and later that day sent Hess anotltefrom the Marsh Group
containing terms similar to those of the Notehdadtl@ffer !

The terms of the Marsh Group’s March Offer werd) $500,000 in
cash, (2) assumption of IFCT's lease, and (3) &blron-transferable
royalty up to $15 million to Series B stockholdemsd a 0.5% non-
transferable royalty to common and Series A stolddrs up to $5 million
from product sales payable after four yeardNotably, the royalty cap in

this offer, made with undisclosed knowledge of tkerms of the

198 Marsh Dep. | 252:14-21.

199 pystejovsky Dep. 71:15-72:24; Huyck Dep Cont'd7:26619:19, 547:4-551:1, Nov.
15, 2010 [hereinafter “Huyck Dep. Il ___"].

10EOB Ex. 83.

1 DDOB Ex. 105.

12E0B Ex. 9.
113 |d.
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Noteholders’ Offer, was lower ($25 million versud5$million) than the
Marsh Group’s January Offét!

8. The Board Again Approves the Noteholders’ Offer

Despite having already approved the NoteholderdeQfIFCT's
board evaluated the Marsh Group’s March Offer ateting on March 20,
2006. The board found that the Noteholders’ Offaswuperior and that the
Marsh Group’s Offer lacked detail ordinarily inckdlin a term sheet. The
board instructed Hess to request further infornmtrom Huyck, and the
Marsh Group twice submitted a more detailed tereesh’ The board also
asked the Noteholders to add a cash payment to difgr, and the
Noteholders added $25,000 in cath.

On March 31, 2006, after discussing the final Notéérs’ Offer and
the Marsh Group’s March Offer, the board formallppeoved the
Noteholders’ Offer by a vote of four to one (withaMh voting against).’
The parties do not dispute that all of the dirextoarticipating in this vote
apart from Hess were interested. The board punblgrieelieved that the
Noteholders’ Offer was superior for several reason®erhaps most

importantly, the Noteholders’ Offer was the onlyeofthat could (and did)

14 Huyck Dep. 1l 376:4-23.

15 pDPOB Ex. 108id. Ex. 109; EOB Ex. 14.
1% Hess Dep. 11 16:9-17:2; DDOB Ex. 110.
17 EOB Ex. 131.
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waive the Series B liquidation preference, thusvalhg royalty payments to
be paid to all stockholders at the same tifi@he board also believed that
the royalty stream in the Noteholders’ Offer wouddng more value to
stockholders than the royalty stream in the Marsbu@'s Offer because the
latter would be paid only on revenue from prodwdes and not licensing
revenuée-™ Finally, although the Marsh Group’s Offer had ghtr royalty
cap, the board believed that reaching the cap widikely because it
required IFCT to achieve $1 billion in revenue, anwas going to take a
considerable amount of time and money to finish etlping the
technology**°

9. The Board Seeks Stockholder Approval

While the lawyers for iProton (the Noteholders hoate acquisition
company) and IFCT negotiated the documentatioth#isale, IFCT’s board
began to prepare the solicitation materials thatew& be sent to
stockholders to obtain their approval of the d&&CT’s outside counsel at
Wilmer Hale wrote the initial draft of the conseslicitation. Following

comments from Hess, Wilmer Hale revised the lg¢tdatisclose that certain

118 Affs. of James Dow, Rick D. Hess, Rob Soni, andnklin Weigold in Support of
Mot. for Summ. J. of Defs. Rob Soni, James DowkHic Hess and Franklin Weigold
[hereinafter, collectively, “Director Def. Affs.”].

19 Director Def. Affs.; Hess Dep. Il 20:5-21. As debed above, the Plaintiff contends
that had the board negotiated with the Marsh Grithgboard would have found that the
royalty included licensing revenues as well as pobdales revenues.

120 Director Def. Affs.; Hess Dep. 1l 13:15-14:15.
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directors were interested in or affiliated with tlaequiring company,
IProton, although the solicitation did not list thames of the interested
directors'*

Hess then circulated this revised version (the fD&mlicitation”) to
the board at the beginning of the March 31 boardting'?* At that
meeting, Marsh objected to the Draft Solicitatietéuse he felt that it did
not adequately disclose the Director Defendant&rest in the transaction.
Nonetheless, the board voted to approve the Ddditifation."®

Despite the approval of the Draft Solicitation Wyetboard, Hess
delayed sending the solicitation to IFCT’'s stockleot out of concern that,
as raised by Marsh at the meeting, the letter didadequately disclose that
a majority of the board was conflictéd.Hess voiced these concerns to John
Chory, IFCT’s outside counsel, and Ken lItrato, IFCGeneral Counsel,
and over the weekend of April 1-2, Wilmer Hale smd the letter to
specifically name the conflicted directors and thieancial interest$*

G. Marsh Draws Battle Lines

Marsh, however, allegedly believed after the Mathboard meeting

that the Draft Solicitation was being sent immegliato stockholders. Over

121 EOB Ex. 32id. Ex. 47.
12214d.

1231d. Ex. 131.

1241d. Ex. 23.

1251d. Ex. 31.
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the April 1-2 weekend, without consulting the reSthe board, Marsh sent
an email to IFCT’s stockholders informing them thatonflicted board had
approved the Noteholders’ Offer and that there avaetter offer available;
namely, the Marsh Group’s March Offéf. Marsh’s email included the
Draft Solicitation, omitted certain important désaabout the Noteholders’
Offer such as its waiver of the 2X liquidation mefnce, and glossed over
the details of the royalty structure offered by tdarsh Group’s March
Offer by comparing only the caps of the competimgpity scheme&’

In addition to sending an email to the stockholders March 31
Marsh forwarded the Draft Solicitation to David Keis, Encite’s current
counsel and Marsh’s personal lawyer for a shoriodem late March
2006:?® Another email from March 28 between Marsh and othembers
of the Marsh Group indicates that Marsh was pregaat this time for
litigation to prevent the consummation of the séle.

Meanwhile, on Sunday, April 2, Huyck informed Helsat the Marsh
Group was improving its March Offer by increasiig troyalty rate from

1.5% to the Series B and 0.5% to the remainingkbtalders to 3% and 1%,

126DDOB Ex. 114.

127|d.

128 Marsh Dep. Il 40:6-41:24.

129 EOB Ex. 55 (I think it is time to start the deitive [sic] shareholder law suite

[sic].”).
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respectively®® Hess could not recall at his deposition whether toard
gave any consideration to these increased royatisr"
H. The Aftermath

1. Jeffrey Setrin’s Derivative Lawsuit

The next day, on April 3, 2006, the board sentfita version of the
consent solicitation (which named the interestedeatiors) to the
stockholders (the “April 3 Consent Solicitatiori®j. That same day, Jeffrey
Setrin, an IFCT common stockholder, filed a demxataction seeking to
enjoin IFCT’s acceptance of the Noteholders’ OfférThe complaint
included as an attachment the Draft Solicitatiohicl the board had never
sent to the stockholdet¥!

Marsh testified at his deposition that he had war® bring the
derivative claim, but that he “had so many hats thait he did not think it

was appropriate for his name to be on the ‘§uiMarsh therefore asked

1%01d. Ex. 59.

131 Hess Dep. 11 43:17-44:13.

¥2DDOB Ex. 49.

133EOB Ex. 132.

134 How Setrin obtained the Draft Solicitation is nemtirely clear, although it is
undisputed that Marsh forwarded the Draft to Mmkies on March 31 and that Mr.
Jenkins subsequently represented Setrin in hivatere complaint. Marsh Dep. Il 40:6-
41:24;

%1d. at 70:3-71:7.
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Setrin if he would consider being the shareholderesentative and directed
Setrin to Mr. Jenkin§®®

After Setrin filed his lawsuit, things quickly fedpart at IFCT. On
April 4, following the filing of Setrin’s lawsuitlFCT informed Setrin that it
would temporarily withdraw the April 3 Consent Sdiation and make a
corrective disclosur®’ Hess emailed Chory the next day advising him that
he had “angry shareholders and bidders calling emdiling” him**® The
board then notified the stockholders on April 6ttihavas withdrawing the
April 3 Consent Solicitatioh®® Shortly thereafter, all of IFCT’s board
members except Marsh resigréd.

2. Marsh Takes IFCT into Bankruptcy

As the sole director of IFCT! Marsh made no attempt to contact any
previous, current, or potential bidders, nor dicskek a further extension of

the 2X Notes’? Despite the withdrawal of the April 3 Consent Sitdition,

%%|d. at 70:3-70:18.

"EOB Ex. 33.

138 p| 's Answering Br. Ex. 48.

9EOB. Ex. 35.

“9DDOB Ex. 119.

1411t appears that the Series B stockholders retatimeid right to appoint two directors to
the board; however, they did not exercise thisoopti

192 Marsh Dep. Il 48:16-49:16; 51:7-52:12. Woodwortalled Huyck following the
Defendant Directors’ resignations to inform himtttiee Noteholders’ Offer was still on
the table. Woodworth Dep. 1l 308:6-16. Marsh alsa motice that the Noteholders’
Offer was still available through a forwarded enwihin. Marsh Dep. Il 49:17-51:12.
Woodworth did not, however, call Marsh directly. ¥vhasked why he called Huyck but
not Marsh, Woodworth responded that he “wanted &i a responsible adult.”
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the Noteholders’ Offer was still available, and umably Marsh’s own
offers were still on the table. Yet Marsh was Faagitto accept an offer in
which he was interested, and, not wanting to madastbns on his own, he
appointed a new director on April 11, 2006, to dilvacant board seat. The
next day, with the 2X Notes due, Marsh authoriZedT to file for Chapter
11 bankruptcy®® The Bankruptcy Court later converted the casehap®r

7 and appointed a Chapter 7 trustee.

Marsh and Echelon butted heads yet again in thekrbptty
proceeding. Marsh formed Encite, which submittediadking horse bid. The
only other bidder was a group affiliated with theotéholders. And of
course, a bidding war between Marsh and Echelonldvoat have been
complete without “The Mole.” Just as he had donenduthe earlier bidding
process, Pustejovsky forwarded to Marsh email \gsdsént by Woodworth
to Echelon’s investors, which included a discussiof Echelon’s
participation in a bid for IFCT’s assets in the kamtcy casé?* In an email
forwarded to Huyck, Marsh indicated that he had esansight into the

Noteholders’ planned bid for IFCT’s ass&tsHuyck and Marsh rewarded

Woodworth Dep. Il 376:16-17. Neither Huyck nor Marseesponded to any of these
communications.

1“3DDOB Ex. 124.

“EOB Ex. 80.

151d. Ex. 91. Marsh stated, “They’ would rather kee tfoyalty. | think this is an
advantage for us/d.
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The Mole by offering him a seat on Encite’s bodrdywever, on the advice
of Bowles (the alleged source of Pustejovsky’sdasinformation), The
Mole declined"*®

On June 9, 2006, the Bankruptcy Court enteredle aaer under
Section 363 of the Bankruptcy Code approving tle e&substantially all
of IFCT's assets to Encite. These assets consisiestly of intellectual
property but also included, according to the Pifijnthe right to sue the
Director Defendants for breach of fiduciary dutyncke’'s winning bid
comprised $652,000 in cd$hand, pursuant to a Profit Sharing Agreement,
a 4% royalty on Encite’s qualifying gross revenugs to $20 million
payable after four years (the “Encite Bankruptcye®j. The Bankruptcy
Court then approved the Second Amended LiquidatiRan of
Reorganization of IFCT, pursuant to which procefedsh the Profit Sharing
Agreement would fund a Creditor Trust, which woutlistribute the
proceeds to IFCT's creditors and stockholders.

|. The Parties’ Claims

Encite alleges that the Director Defendants breadheir fiduciary
duty of loyalty by failing to conduct an effectiand fair bidding process.

Encite asserts that the Director Defendants fattecadequately explore

“EOB Ex. 68.
1471t is unclear what amount of this cash went towgagling bankruptcy fees and costs.
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buyers, ignored some bidders, and wrongfully fodusa selling IFCT’s
assets to the Noteholders. According to Encite Oinector Defendants did
this by (1) approving the 2X Notes in an interedt@thsaction, which later
gave the Noteholders leverage in the bidding pycasd (2) approving the
Noteholders’ Offer without adequately negotiatinghwany of the other
bidders. Encite claims that, as the purchaser GfTI&E breach of fiduciary
duty claim against its directors, it is entitledrézover any damages suffered
by IFCT as a result of the Director Defendantsicact. Encite also alleges
that Echelon aided and abetted the Director Defaistiareach of fiduciary
duty.

The Director Defendants, conceding that they veengflicted, argue
that the bidding process and their approval of 2 Notes and the
Noteholders’ Offer were entirely fair. The Directbefendants also assert
that IFCT was not damaged by the alleged breachtatdMarsh should be
denied relief under the unclean hands doctrine diotaining and using
confidential information regarding Echelon’s bid ilghthe Marsh Group
was a competing bidder.

Echelon offers the same defenses as the DirectianDants and also
argues that there is no evidence suggesting thdiel&c knowingly

participated in the Director Defendants’ allegedamh of fiduciary duty.
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Echelon has also filed a third-party complaint agaiStephen Marsh,
alleging that Marsh tortiously interfered with Etdrés prospective business
relationship with IFCT by misleading stockholdersridg the consent
solicitation process. Echelon also seeks contoiuagainst Marsh in the
event that it is found liable for aiding and abweigtthe Director Defendants’
alleged breach of fiduciary duty on the groundd tklarsh was at least
partly responsible for frustrating the bidding prss for IFCT’s assets.

For the reasons stated below, | find that theregarauine issues of
material fact requiring a trial regarding the DimcDefendants’ alleged
breach of fiduciary duty, Echelon’s aiding and &hgt of that alleged
breach, and Echelon’s third party claims for tartiointerference and
contribution. Accordingly, | deny summary judgmentall claims.

1. STANDARD OF REVIEW

Summary judgment is appropriate where there isemumge issue of
material fact requiring a trial and the moving past entitled to judgment as
a matter of law?® At this stage of the proceedings, the Court da¢sueigh
evidence, resolve factual conflicts, or determineggions of credibility;

rather, the Court views the evidence of recorchanlight most favorable to

148 Ct. Ch. R. 56(c)in re Transkaryotic Therapies, Inc©954 A.2d 346, 356 (Del. Ch.
2008).
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the non-moving party’® If the parties present conflicting evidence
demonstrating the existence of a material issuadf summary judgment
must be denief?
[11. ANALYSIS

There are three motions before me. The Directorebadints have
moved for summary judgment against Encite’s claivat tthey breached
their fiduciary duties in failing to conduct an eely fair bidding process.
Echelon has moved for summary judgment againstt&acclaim that
Echelon aided and abetted the Director Defendabteach. Both the
Director Defendants and Echelon also seek summalyment in favor of
their defenses that Encite cannot prove damagedtingsfrom the breach
and that Marsh/Encite has unclean hands. Finallgrskl has moved for
summary judgment against Echelon’s counterclaimisctmtribution and
tortious interference with Echelon’s prospectivesihass relationship. |
examine each of these motions in turn.

A. Breach of Fiduciary Duty

The Plaintiff has been inconsistent in the framofgits argument,
although perhaps not by its own devices. While btgefing suggested

specific and separate challenges to the approvaiseo2X Notes and the

l49|d.
150|d
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Noteholders’ Offer, the Plaintiff clarified at orargument that it was
challenging the fairness of the bidding procesa agole™! This confusion
may have stemmed from the Director Defendants’ @weBrief, which
analyzed separately Encite’s claims regarding g@aval of the 2X Notes
and the approval of the Noteholders’ Offer. Thigfagion is understandable
given the facts of this case. Nevertheless, thmtifahas since made clear
that it is arguing that the bidding process as al&/kvas not entirely fair and
that the approvals of the 2X Notes and the NotehisldOffer were only
components of this unfairness. This is a peculigument and it makes a
traditional fairness analysis problematic. The MmI#i does not seek
damages based on the Defendants’ approval of th&l@X¥s as a discreet
transaction. Although the traditional entire fagaeanalysis focuses on the
fairness of a single completed transaction, the ptamed-of transaction
approved by IFCT's board (the Noteholders’ Offer)asw never
consummated. Since no complained-of transactionoapd by the Director
Defendants was consummated, | do not have a spdc#hsaction the
fairness of which | can conclusively determine.

Without a specific transaction to analyze, | sedy amne way to

interpret the Plaintiff's argument comprehensilWich | set out as follows:

151 Oral Arg. on Mots. for Summ. J. Tr. 85:11-21, S&®, 2011 [hereinafter “Summ. J.
Tr. "]

53



From the time that IFCT’s board decided to sellcbenpany’s assets to the
time when Marsh took the company into bankrupt&CT's assets had a
certain value, and this value was at least equivaie the highest offer
received by IFCT before it filed for bankruptcy April 2006. In order to
fulfill its fiduciary obligations, the board wasqeired to take advantage of
this value and approve an offer that provided €ainsideration for IFCT’s
assets. In other words, when the board decideltdFRCT’s assets, the
board had a window of opportunity to achieve thghbst value reasonably
available. The Director Defendants breached theucfary duties when
they squandered the opportunity to realize theialee of IFCT’s assets by
failing to consider and negotiate the availableedf and ultimately
attempting to force through an inferior offer mdaethe Noteholders. The
failure of that attempt by the Director Defenddefs Marsh with no choice
but to take IFCT into bankruptcy and sell off itssats for less than they
were worth at their peak during the bidding proc@dsatever that amount
Is). Thus, the damage to IFCT, and the amount ezetne by the purchaser
of IFCT’s claim, Encite, is the highest value ofthompany during the
bidding process less the value IFCT received foassets in the bankruptcy

proceeding>

152 Of course, IFCT received this latter value frore fPlaintiff, Encite. Thus, Encite is
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As a preliminary matter, | do not accept the PI#iatargument
precisely as stated. The Plaintiff seeks to usdtimte Bankruptcy Offer as
the value arrived at due to the Director Defendantsach, and the Plaintiff
proposes to subtract this value from the value timatDirector Defendants
should have achieved through the bidding proceskerWthe Director
Defendants resigned, however, Marsh, as the sodineng director, had
the option to continue the bidding process or aiceey outstanding offer,
including his own. Marsh, not the Director Defenarthose to take IFCT
into bankruptcy. Therefore, if the Director Defenttadid indeed breach
their duties and this breach led to a decline IRTE value, the only
damages fairly attributable to this breach woulpresent the difference in
IFCT's value from the time period before the DimctDefendants’
resignations, less the valaehievableby Marsh, as director in exercise of
his duty of loyalty to IFTC, after the Director [2efdants’ resignations. |
need not determine at this stage whether the fadlele exceeds the amount
realized from the bankruptcy proceeding. Put simplywill credit the
Director Defendants with the highest value reashynabailable to IFCT
from the moment they resigned through the sale FETIs assets in

bankruptcy.

now essentially arguing that it is entitled to dgew because it underpaid for IFCT’s
assets.
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With the Plaintiff's argument thusly framed, thatical question for
entire fairness review (which the Director Deferntdaioncede is the
applicable standard) is whether the Director Deéensl used fair process in
seeking and negotiating bids for IFCT's assetswbether the Director
Defendants breached their duty of loyalty by fangrthe Noteholders in
such a way that other, higher bids were discouragegrecluded, thus
causing IFCT to lose its chance to secure the kighaue for its assets®
Such a determination requires close scrutiny of ghecess used by the
Director Defendants from the time of their decistonwind down IFCT,
which includes their approval of the 2X Notes, fgpose of which was to
finance the sale of IFCT’s assets.

1. Entire Fairness

The Director Defendants’ motion for summary judgmsnunusual
under the circumstances of this case. In a moredlygase involving a
breach of fiduciary duty claim, the defendants ke summary judgment
stage invoke the business judgment rule and atgatesummary judgment
should be granted in their favor because the pisirtave failed to establish

a genuine issue of material fact as to whethedtteetors were independent,

153 As explained below, a finding that the Noteholti&isl or the Encite Bankruptcy Bid
was the highest value reasonably available to IRGUId preclude a finding of damages.
Encite partially acknowledged this at Oral Argumestien it agreed that the less Encite
paid for IFCT’s assets in the bankruptcy proceedthg higher its damages would be.
Summ. J. Tr. 138:1-7.
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disinterested, informed, or acting in good fdith.t makes sense for
defendant board members to move for summary judgoethese grounds
because in most cases, the application of the éssijmdgment rule resolves
the casé™

In this case, however, the Director Defendants ltaveeded that the
entire fairness standard applies. This concessiangnificant given that “a
determination that entire fairness is the appro@retandard of review is

often of critical importance!®® Entire fairness is “Delaware’s most onerous

standard *®’

and it requires the Director Defendants to “denm@tes their
utmost good faith and the most scrupulous inherantness of the
bargain.**® Despite the heavy burden they face, the DirectefeBdants
have nonetheless moved for summary judgment onigbige of entire

fairness. Given the fact-intensive nature of tmbéanced scrutiny, a party

bearing the burden of proving fairness faces acdiff road when moving

154 See, e.gIn re John Q. Hammons Hotels Inc. S’holder LitRD09 WL 3165613, at *9
(Del. Ch. Oct. 2, 2009) (“The threshold issue isther the Court should apply the entire
fairness standard or the business judgment stamuaediewing the Merger.”).

155 See Mills Acquisition Co. v. Macmillan, Inc559 A.2d 1261, 1279 (Del. 1989)
(“[B]Jecause the effect of the proper invocation theé business judgment rule is so
powerful and the standard of entire fairness soctex@ the determination of the
appropriate standard of judicial review frequenidydeterminative of the outcome of
derivative litigation.”) (quotingAC Acquisitions v. Anderson, Clayton & C619 A.2d
103, 111 (Del. Ch. 1986)).

156 Orman v. Cullman794 A.2d 5, 20 n.36 (Del. Ch. 2002) (internal @tion marks
omitted).

157 Reis v. Hazelett Strip-Casting Cor@8 A.3d 442, 459 (Del. Ch. 2011).

158 \Weinberger v. UOP, Inc457 A.2d 701, 710 (Del. 1983).
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for summary judgment, where the court views theman the light most
favorable to the non-moving party.

Entire fairness places the burden on the Directefebdants to
establish “to the court's satisfaction that thegextion was the product of
both fair dealing and fair pricé®® Although fair dealing and fair price
concern separate lines of inquiry, the determimatibentire fairness is not a
bifurcated analysis. Rather, the court “determiex@sre fairness based on all
aspects of the entire transactidf:’Additionally, “at least in non-fraudulent
transactions, price may be the preponderant comdide . ... That is,
although evidence of fair dealing may help dematstthe fairness of the
price obtained, what ultimately matters most ist ttiee price was a fair
one.™® The entire fairness analysis thus requires thaséetion to be
objectively fair; the board’s honest belief as #rriess is insufficient to

satisfy the test®®

159 See Orman794 A.2d at 20 n.36 (“Although not inevitable émery case, in those
cases in which entire fairness is the initial stadd thelikely end result is that a
determination of that issue will require a fulldrf).

180 Reis 28 A.3d at 459 (quotin€inerama, Inc. v. Technicolor, IncG63 A.2d 1156,
1163 (Del. 1995)). The Defendant Directors have aggued that the burden of
persuasion on entire fairness has shifted to thmftHf. Cf. In re Southern Peru Copper
Corp. S’holder Derivative Litig.2011 WL 4907799, at *20-*26 (Del. Ch. Oct. 14,12]
1811d. at *20 (quotinglohn Q. Hammon£009 WL 3165613, at *13).

162 Southern Peru Coppe011 WL 4907799, at *20 (footnote and internabtgtion
marks omitted).

1% Reis 28 A.3d at 459.
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This case, of course, presents a few challengeghtrtraditional
approach to determining fair price. Ordinarily, wd¢he contested action is
the sale of a company, “the ‘fair price’ aspectafentire fairness analysis
requires the board of directors to demonstratd titia price offered was the
highest value reasonably available under the cistances.*®* Here,
although the Director Defendants did approve théeNalders’ Offer, that
offer was never voted on by the stockholders anveminalized.

The lack of a specific offer to analyze forces méobk instead at the
“price” that was still available to IFCT after thmard’s alleged breach of
fiduciary duty. As discussed above, the only pdesifieasure of this “price”
would be the best value reasonably available toTl#Cthe time from the
board’'s resignation through the sale of IFCT's &sse bankruptcy. If
indeed this price was depressed by the board’srifaydhe Noteholders
during the bidding process, | must analyze thegssaised by the board that
led to this decrease in valtfg.

With the above considerations in mind, | now tuonwhether the
evidence in the record, as viewed in the light niagbrable to Encite, the

non-moving party, establishes that the bidding essdor IFCT was entirely

164 Cinerama v. Technicolor, Inc663 A.2d 1156, 1163 (Del. 1995) (quotiBgde & Co.

v. Technicolor, In¢.634 A.2d 345, 361 (Del. 1993)).

185 My analysis is mostly limited to “fair process”daise the record contains insufficient
evidence suggesting what the value of IFCT's asses following the Director
Defendants’ resignations, other than the resuth@fankruptcy proceeding.
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fair. As discussed below, significant questionsagmnas to the extent of the
board’s negotiations with bidders other than theteNolders and the
likelihood that further negotiations or follow-upgould have lead to a
transaction superior to the value available to IF&ffer the Defendant
Directors resigned. | therefore find that materssues of fact remain and
that a determination of the entire fairness of kifdeling process requires a
trial.
a. Fair Dealing
The uncontroverted evidence in the record doeslantonstrate that

the Director Defendants engaged in fair dealintheevents that led to the
sale of IFCT’s assets in bankruptcy. Fair dealieghbraces questions of
when the transaction was timed, how it was initlattructured, negotiated,
disclosed to the directors, and how the approvalthe directors and the
stockholders were obtainetf® The Director Defendants’ Opening Brief is
replete with conclusory allegations regarding tlidigent search for buyers,
their thorough consideration of the bids, and the@tsonable reliance on the
advice of counsel, none of which finds the sufiti@nd uncontroverted

support in the record that is needed for summaalgment. At one point in

1% \Weinberger457 A.2d at 711.

6C



their Opening Brief, the Director Defendants evearms to suggest that the
burden of demonstrating fair process lies with Enci
Encite’s challenge to the process engaged in byDinector
Defendants is based mainly on supposition and basasis in
fact. In fact, Encite concedes that it does notehpersonal
knowledge of exactly what actions the Director Defents
took during the sales process, including what disicuns may

have occurred among the directors and what advies w
provided to the board by counsé.

The burden of producing such evidence belongsdédinector Defendants,
not Encite. Having conceded that entire fairnegdieg it is the Director
Defendants who must provide the details of whabastthey took during
the sales process, what discussions they had, &adl advice they were
provided by counsel, and it is the Director Defertdavho, through those
details, must demonstrate that the process wa=grtair.

In the same paragraph, the Director Defendantsledec with no
elaboration: “[T]he record is irrefutable and el with evidence that the
Director Defendants’ analysis and affirmative vote approve the
Noteholders’ Offer was consistent with the adviéecounsel and entirely
fair—both in process and pricé® Despite this broad and conclusory
assertion, the Director Defendants have left ingodrtfactual questions

unanswered: How did the board identify potentiaydys? Did the board

187 DDOB at 49.
168 |d.
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simply rely on the advice of Jim Daniell, an Ecmebtffiliate? How did the
board decide which bids to follow up on, and whdttat follow-up consist
of? How did the conflicted members of the boardicape an arm’s-length
negotiation when considering the Noteholders’ Cifddid the board’s
counsel opine on the propriety of approving anrggged transaction? This
list is merely an illustration, not an exhaustiexitation, of the factual
issues that remain. All of these questions, howewaee relevant to a
determination of whether the outcome of the bidgingcess was a product
of fair dealing, and the Director Defendants’ caisclry assertions provide
insufficient answers.

Material factual issues also remain with respecth® negotiations
between the Director Defendants and the bidderapfiears that some
bidders, like TRK, never received a response fréi@T's board. Other
bidders, like Peter Palmer, were simply told thiaeirt bids were not
competitive. It appears that these bidders weremeld that the board was
considering a better offer and were never encoardgdeat that offer. It is
not clear from the record what discussions the dbad with every bidder,
but, viewing the facts in the light most favoratiehe Plaintiff, an inference
can certainly be drawn that the board was favotivggNoteholders’ Offer

and forcing other bidders to negotiate against #edves. Without a fuller
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account of these negotiations, | cannot conclugedan the record before
me that the board engaged in fair dealing witheesfo the bidding process.
The Director Defendants’ generalized contentiorat they relied on
expert counsel during the bidding process are ialsafficient to establish
fair dealing. “Although ‘reasonable reliance on estpcounsel is a pertinent
factor in evaluating whether corporate directors have mettandard of
fairness in their dealings with respect to corpoabwers,’ its existence is
not outcome determinative of entire fairne$s.A defendant may not rely
on expert counsel “to opine as to the actual subst fairness” of a
transactiort’® Rather, the advice given by counsel is relevarhéoissue of
fair dealing, a question of process. Relevant a&lvar an entire fairness
analysis might therefore include whether counselsad the defendant that
the business judgment rule would operate or thatbidding process was
thorough and fait’* Importantly, however, general assertions by the
defendant that he relied on counsel, without spscdf the content of that

advice, are insufficient to establish fair procE$s.

189 valeant Pharmaceuticals Int'l v. Jerne§21 A.2d 732, 751 (Del. Ch. 2007) (quoting
Cinerama, Inc. v. Technicolor, Inc663 A.2d 1134, 1142 (Del. Ch. 1994¥fd, 663
A.2d 156 (Del. 1995)).

valeant 921 A.2d at 751.

"L See idat 751.

172 See id.at 745, 751 (finding that the defendant’s contentihat counsel made him
“very comfortable in terms of the process” and “eesaid the process was improper” did
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In arguing for the fairness of the bidding procedis Director
Defendants repeatedly rely on the defense that sbégited and followed
the advice of counsel. Nowhere in these assertlangever, do the Director
Defendants specify even the general content cadvece they received. The
record evidence fails to demonstrate that the BoreDefendants were told
by counsel that they could exercise independentinbss judgment.
Additionally, the Defendants have offered no evmkersuggesting that
counsel advised them of what a fair bidding procesgiires. The Director
Defendants need not provide the substantive detdilthe advice they
received from their attorneys, but some evidencehefr counsel's legal
conclusiongs required if they wish to rely on counsel’s avio prove fair
dealing. Mere conclusory statements alleging that loard “consistently
consulted with, relied on and followed the advicmvded by IFCT's
corporate counsel” will not sufficé?

Finally, the Director Defendants rely overmuch dre tfact that
Delaware law imposes no specific procedural requergs on the sale of
assets or a change of control. While it is truet thihere is no single

blueprint that a board must follow to fulfill itsudes.... [and] no

not establish fair dealing without “credible evidernthat [counsel] ever told [the board]
that the transaction was fair or that the busifesgment rule would operate”).
173 The Director Def. Affs.
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requirement that there be a bidding contest or eaenactive market
survey,”” a board may not entirely eschew procedural safegua
Although “[d]irectors are not required to conduct auction according to
some standard formula,” they must still “observe significant requirement
of fairness for the purpose of enhancing generatetolder interests.”
That requirement does not compel the equal tredtofeeverybid and the
active negotiation okvery offer. Certainly, a disinterested and informed
board acting in good faith could exercise its besgjudgment and find that
certain offers are not serious or are too inadegt@mmerit negotiation. Yet
if the Defendant Directors seek to establish faalohg in regards to an
interested transaction, they nonetheless must demad@ that they used
procedural safeguards sufficient to convince thartcthat the negotiations
provided the equivalent of arm’s-length bargainiBgased on the record
before me, | cannot make this finding.
b. Fair Price
The Director Defendants have also failed to esthifiair price based

on uncontroverted evidence. Fair price “relatethéoeconomic and financial

considerations of the proposed [transaction], ididg all relevant factors:

7 1n re KDI Corp. S’holders Litig.1990 WL 201385, at *3 (Del. Ch. Dec. 13, 1990)
(citing Barkan v. Amsted Indus., InG67 A.2d 1279, 1286-87 (Del. 1989)) (emphasis
removed).

175 Mills Acquisition 559 A.2d at 1286.
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assets, market value, earnings, future prospeutisaay other elements that
affect the intrinsic or inherent value of a comparsyock.*”® Fair price is an
inherently difficult issue in a case like this, wleéhe auctioned company’s
value is almost entirely speculative. The competimds did not vary
substantially in the amount of cash offered. Addiglly, while the bids’
royalty payment schemes differed somewhat, theeptegalue of royalty
payments from technology that has never in ithysgjenerated a consistent
stream of revenue is difficult to evaluate, pailacly in the absence of
expert testimony. In any event, | am unable onctireent record to find as a
matter of law that the Noteholders’ Offer, the EadBankruptcy Offer, or
any offer reasonably available to IFCT followingetBirector Defendants’
resignations was the best value available for IIEGIockholders. Since the
Director Defendants have failed to demonstrateeeithir process or fair
price, summary judgment on this ground must beetkni

2. Unclean Hands

The Defendants argue that the doctrine of uncleamd$ precludes
recovery by Encite. Under the unclean hands dagtrihe court may

“refuse[ ] to consider requests for equitable fehecircumstances where the

176 \Weinberger457 A.2d at 711.
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litigant's own acts offend the very sense of eqtotyvhich he appeals”
“[T]he purpose of the clean hands maxim is to mbthe public and the
court against misuse by one who, because of hidumnhas forfeited his
right to have the court consider his claims, regesl of their merit*®
Vindication of the unclean hands doctrine is ppadly a vindication of the
role and reputation of this Court. “The Court ofaDhbery jealously guards
its domain as a court of equity”; therefore, oneoveleeks equity from the
court must not have acted inequitably himself & $ame transactior’

In support of this defense, the Defendants allbgé Marsh, often in
cahoots with Kleiner or Huyck, refused to consifiaancing that would
have diluted his stock, intentionally obstructee #ppointment of a new
CEO, received confidential information regardingh&on’s bids for IFCT
and used that information to adjust Encite’s bitfj antentionally drove the
Company into bankruptcy. The egregiousness of soméhese alleged
offenses depends on the intentions of Marsh andlleged conspirators, a
factual issue that would require a credibility detmation at trial.

Moreover, the Defendants have not presented ewidezgarding Marsh’s

ownership interest in Encite or the extent to whitdrsh’s conduct is fairly

17" Nakahara v. NS 1991 Am. Trui8 A.2d 518, 522 (Del. Ch. 1998).
178 Skoglund v. Ormand Indus., In872 A.2d 204, 213 (Del. Ch. 1976).
191n re Estate of Tinley2007 WL 2304831, at *1 (Del. Ch. July 19, 2007).
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attributable to Encite. Although Marsh’s allegecdhdoct, particularly his use
of information from “The Mole,” is strongly redolemf inequity and is
described with some particularity, | cannot on ti@sord find Encite barred
here as a plaintiff as a matter of law under thetritee of unclean hand&’

3. Damages

Even if | were to find that the Director Defendat®eached their
fiduciary duties, the Plaintiff would still be reiged to demonstrate some
damages. It is well-settled that “[p]laintiffs mystove their damages by a
preponderance of the evidenc&'The Director Defendants argue that the
Plaintiff has suffered no damages, and that anypvwey would be a
windfall.

Admittedly, the Plaintiff's theory of damages inighcase has a
peculiar equitable flavor. The Plaintiff argues ttlimecause the Director
Defendants beached their fiduciary duty to IFCE, tésulting claim against
the Director Defendants for this breach was antads#-CT’s, and Encite
purchased this asset at the bankruptcy proceeding.Plaintiff therefore

measures its damages as

180 Echelon’s strongest argument for unclean handddvappear to be that Marsh, by
obtaining confidential information from The Moleaw able to beat Echelon’s bid by the
smallest increment. It would be self-defeating, beer, for the Director Defendants to
raise the unclean hands defense on this grounde sinwould be tantamount to an
admission that Marsh submitted the best offer.

181 Beard Research, Inc. v. KaésA.3d 573, 613 (Del. Ch. 2010).
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the cost of IFCT having to file for bankruptcy motion, and
the difference between the value of IFCT as of gheng of
2006 (which is no less than the best offer IFClenssd for its
assets prior to the bankruptcy) and the price athwncite
purchased those assets in the bankruptcy proce¥ding

In other words, the better the bargain obtainedthry Plaintiff at the
bankruptcy sale, the more damages, derivative GfT|Ft is entitled to in
this action—thus, in the Defendants’ view, seeking same benefit twice.
As discussed earlier in this Opinion, | do not atdbe Plaintiff's damages
calculation precisely as worded. After the Direcidefendants resigned,
Marsh—the sole board member—was left with the aoptd pursuing and
accepting an available offer or taking IFCT intonkauptcy, and Marsh
decided to declare bankruptcy. Therefore, the DoreDefendants are not
stuck with the Encite Bankruptcy offer as the prtbey “achieved,” but
rather are credited (under the peculiar facts of tase) with the highest
value of IFCT’'s assets following the Director Dedants’ resignations.
Along that same line, since Marsh had at leastadfex for the IFCT assets
(his own), and apparently the Noteholders’ Offemasdl, availableoutside
of bankruptcy, and since he alone decided to dedankruptcy, | find that
Encite cannot separately recover for the cost okhgtcy. It is not as if

IFCT was a thriving company before the bidding pss; and the Director

182 p| ’'s Answering Br. at 87.
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Defendants drove it into insolvency. IFCT was amed company before
the Director Defendants reached a decision to @aud$ assets, and the asset
sale in bankruptcy is more appropriately viewedoas of the potential
“deals” that was available to IFCT.

With those considerations in mind, | now address tirector
Defendants’ specific challenges to the Plaintifflaim for damages. The
Director Defendants assert that the Plaintiff'sottyeof damages fails on its
face because it leads to the inequitable result Hmeite’'s damages are
inversely related to the price it paid for IFCT'ssats in bankruptcy.
According to the Director Defendants, the Plainsféffectively arguing that
because the Director Defendants failed to conddair didding process, the
Plaintiff did not pay IFCT enough for IFCT’s assEtsAs stated above,
however, the Director Defendants will be creditethwhe value left to
IFCT after their resignations, not necessarily blaekruptcy price paid by
Encite.

The Director Defendants further contend that treen@ff has suffered
no damages because the Director Defendants nejsmte or failed to

consider an offer that was materially superiorite Noteholders’ Offer or

183 The Plaintiff acknowledged the peculiarity of i@mages theory at oral argumedee
Summ. J. Tr. 138:4-7 (Jenkins) (“The less that tengaid in the bankruptcy proceeding,
compared to the fair market value of the asseisgesahe level of damages we seek here.
That is correct, Your Honor.”).
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the Encite Bankruptcy Offer. The Director Defendantaintain that the
Noteholders’ Offer was superior to any other offeasonably available to
IFCT during the bidding proces¥ For the reasons below, this argument is
also insufficient to defeat Encite’s claim at thesnary judgment stage.
Where this Court finds that a breach of fiduciagtydhas occurred,
the specificity and amount of evidence requirednfrthe Plaintiff on the
issue of damages is minimal. “Damages resultinohfooeaches of fiduciary
duty are to be liberally calculated, and will beaagled as long as there is a
basis for estimating damages. Also, a duty of kyyateach ‘loosen|[s] the
stringent requirements of causation and damagemy Ancertainty in
awarding damages is resolved against the wrongdGerdditionally,
“Delaware does not ‘require certainty in the awafddamages where a
wrong has been proven and injury established[,]' [and] [r]lesponsible

estimates of damages that lack mathematical cértaire permissibleso

184 |n defending against this argument, the Plainyiff again finds itself in an awkward
position. On one hand, it argued in bankruptcy tdhat the Encite Bankruptcy Offer
was the best offer available to IFCT’s stockhold&seExplanation and Support for
Proof of Claim of Smith, Katzenstein & Furlow, LLBankr. Proof of Claim (attached as
Ex. 44 to DDOB) (arguing that the Encite Januarfe©ivas “materially superior” to the
Noteholders’ Offer and that the Encite Bankruptdfe©was “slightly superior” to the
Encite January Offer). Here, however, in orderrnmvp damages, the Plaintiff must show
that the Encite Bankruptcy Offer was not in face thest offer, but rather that it was
inferior to other offers that were reasonably aia# to IFCT during the bidding process.
185 Hampshire Group, Ltd. v. Kuttne2010 WL 2739995, at *50 (Del. Ch. July 12, 2010)
(quotingThorpe v. CERBCO, Inc676 A.2d 436, 445 (Del. 1996)) (footnotes omifted
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long as the court has a basis to make such a respienestimat&*®

Despite placing such a minimal burden on plaintifiso have proven a
breach, this Court will nonetheless refuse to awdainages based on mere
‘speculation or conjecture’ where a plaintiff faite adequately prove
damages™®’

By a prior ruling of this Court that is the law thiis case, the Plaintiff
Is precluded from submitting expert testimony, uthg its expert report
regarding the value of IFCT’s assets as of ApriD@° Its ability to
demonstrate damages is therefore limited but notirhted. Although the
value of the promised royalty payments seem, to difécult to quantify,
given IFCT’s failure to ever generate a commergiailable product, the
various offers that were on the table during theidimg process for IFCT'’s
assets had real, and thus comparable, cash vahspit® the difficulties the
Plaintiff faces in proving damages, | cannot as tage of the proceedings
say that the Plaintiff cannot prove any damagdbarits theory of damages
is facially invalid. As discussed above, this Cdakes a liberal approach to

calculating damages in the event of a breach atiaty duty. Assuming the

186 Beard ResearctB A.3d at 613 (quotinreat Am. Opportunities, Inc. v. Cherrydale
Fundraising, LLGC 2010 WL 338219, at *22 (Del. Ch. Jan. 29, 20Edphasis added).
187 Beard ResearctB A.3d at 613 (quotinreat Am. Opportunities2010 WL 338219,
at *23); see also Cline v. Grelock010 WL 761142, at *2 (Del. Ch. Mar. 2, 2010)
(finding that despite the fact that the defendaad breached his fiduciary duty, the
plaintiff had failed to prove any damages becabeseharm was entirely speculative).

188 See Encite LLC v. Sqr011 WL 1565181, at *4-*5 (Del. Ch. Apr. 15, 2011
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Plaintiff can demonstrate a breach, the record doees conclusively
demonstrate that the Plaintiff would be entirelytheut demonstrable
damages. Given the light burden this Court placelaintiffs to prove
damages where a breach has occurred and becatseapipears to be some
basis upon which the Plaintiff could prove damaaggesial, | must deny the
Director Defendants’ motion for summary judgmentioose grounds.

B. Aiding and Abetting

| now address the Plaintiff's claim that Echelodesl and abetted the
Director Defendants’ alleged breach of fiduciarytyduThe Plaintiff
contends that Echelon knowingly participated in Bieector Defendants’
breach by exploiting its relationship with confédt directors on IFCT’s
board and improperly influencing those directorstidions on matters such
as the approvals of the 2X Notes and the Notehgldeffer. Although the
Plaintiff has offered limited evidence suggestingatt Echelon acted
improperly, | find that my analysis of this clainowuld benefit from a full
trial record, and | therefore deny Echelon’s motion summary judgment
on the Plaintiff's aiding and abetting claim.

To prevail on an aiding and abetting claim, a gifimust prove that
a fiduciary relationship existed, that a third gasteached that relationship,

that the defendant knowingly participated in thHatd party’s breach, and
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that the breach proximately caused damaije&ssuming the plaintiff can
prove the breach of a fiduciary duty, “knowing papation” becomes the
central question. “Knowing participation in a .fiduciary breach requires
that the third party act with knowledge that thenaact advocated or
assisted constitutes such a bredéh.The plaintiff can prove knowing
participation by showing that a bidder “attempt[dd] create or exploit
conflicts of interest in the board” or “conspire[d@] or agree[d] to the

fiduciary breach !

Although a bidder “is free to seek the lowest gues
price through arms' length negotiations with thhgeaboard, . . . ‘it may not
knowingly participate in the target board's breadhfiduciary duty by
extracting terms which require the opposite pastgrefer its interests at the
expense of its shareholders®

Admittedly, the Plaintiff has provided scant evidersuggesting that
Echelon participated knowingly in any breach by Bieector Defendants.
The Plaintiff has not pointed to any specific conmications between

Echelon and the Defendant Directors that evidemgeopriety. Nor has the

Plaintiff provided any evidence suggesting that Dieector Defendants

189 Malpiede v. Townsqry80 A.2d 1075, 1096 (Del. 2001).

19 Gatz v. Ponsoldt925 A.2d 1265, 1276 (Del. 2007) (quotitplpiede 780 A.2d at
1097).

! In re Del Monte Foods Co. S'holders Liti25 A.3d 813, 837 (Del. Ch. 2011)
(quotingMalpiede 780 A.2d at 1097-98).

192 Del Monte 25 A.3d at 837 (quotinGilbert v. El Paso C9490 A.2d 1050, 1058 (Del.
Ch. 1984)aff'd 575 A.2d 1131 (Del. 1990)).
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provided Echelon with confidential information oangpeting bids. Rather,
the Plaintiff seems to infer wrongdoing on Echefopart simply because
Echelon exercised its bargained-for rights as thajonty Series B
stockholder, and because a majority of the boarsl mwerested in Echelon
or held Series B stock.

Nonetheless, a key component of any aiding andtiagetlaim is
whether a fiduciary breach occurred, an issue neimgifor trial, and given
that a majority of the Director Defendants wereiliated with the
Noteholders, | find it to be in the interests ddtjue to reserve judgment on
the Plaintiff's aiding and abetting claim until tiparties fully develop the
facts of this case. Accordingly, | deny Echelon’stion for summary
judgment on the Plaintiff's aiding and abettingiitia

C. Tortious Interference with a Prospective Busineskfionship

| now turn to the two third-party claims in thissea both of which
involve claims by Echelon against Stephen Marsh.tHa first claim,
Echelon alleges that Stephen Marsh tortiously feted with Echelon’s
prospective business relationship with IFCT. Spealify, Echelon asserts
that Marsh’s actions between March 2006 and ApfOD&—receiving
confidential information from “The Mole,” using thaaformation to submit

a last-second offer, and giving Jeffrey SetrinBmaft Solicitation to support
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Setrin’s shareholder lawsuit—wrongfully preventedch&on from
consummating a deal for IFCT’s assets and therepyived Echelon of the
value of the stock Echelon would have owned in titro Echelon claims
that its damages are the net value of the stoakoitld have owned in
iIProton but for the tortious conduct of Marsh. Tharties agree that
Massachusetts law applies to this claith.

To succeed on a claim for tortious interferencehvat prospective
business relationship, Echelon must prove thaE¢helon had a prospective
advantageous relationship with IFCT, (2) Marsh kmgly induced a
breaking of the relationship, (3) Marsh’s interface with the relationship,
in addition to being intentional, was improper imtime or means, and (4)
Echelon was harmed by Marsh’s actidifsMarsh has moved for summary
judgment, challenging Echelon’s tortious interfaerrclaim on the grounds
that (a) Echelon does not have standing to raisedihim because iProton,
not Echelon, was a party to the prospective traimsaand (b) Echelon did

not have a valid expectation of a potential busmedationship with IFCT

193 Summ. J. Tr. 171:4-172:1. The alleged tortiousdemn occurred in Massachusetts.
Additionally, both Massachusetts and Delaware hadepted Section 766B of the
Second Restatement of Torts, and both states eethersame elements to be pleaded to
state a claim for tortious interference with a pexgive business relationshifee
Blackstone v. Cashma®60 N.E.2d 7, 12-13 (Mass. 200Bmpire Fin. Svcs., Inc. v.
Bank of N.Y,.900 A.2d 92, 98 n.19-20 (Del. 2006).

1% Blackstone860 N.E.2d at 12-13.
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because the Noteholders’ Offer would not have kagoroved by IFCT's
stockholders.

To the extent Echelon is arguing that it had aageabkle expectation
of owning an asset (i.e. stock in a corporation tauld own IFCT’s assets)
by way of a business relationship with IFCT, andtthecause of Marsh'’s
conduct, Echelon lost the net value of this stdcknd that Echelon has
standing to sue for tortious interference with aspective business
relationship. Echelon is not claiming its propamtde share of iProton’s lost
profits, as Marsh seems to argue. Rather, Echselarguing that its damages
are the lost value of the stock it would have owired corporation that
would have owned IFCT’s asséts.Under this theory, Echelon’s damages

would be the value of the stock it would have owmedProton had that

195 Of course, the value of iProton’s stock would e present value of whatever future
profits iProton would have realized as a resultimgrFCT’s assets. This might seem to
warrant a conclusion that Echelon’s claim is readt differentiable from a derivative
claim for iProton’s lost profits. Although | needtrrule on the issue at this time, it seems
to me that had iProton been incorporated and hacgiMihereafter tortiously prevented
the consummation of the Noteholders’ Offer, thancléor tortious interference would
belong to iProton, and Echelon would only be albleébting such claim derivatively.
Because iProton never existed, however, Marshégad tortious interference worked a
direct economic harm to Echelon and the other piaileiroton investors, to the extent
that they had a reasonable expectation of owningsaet with a certain value and were
wrongfully deprived of that potential ownershipdd not see another way to view this
issue without reaching the inequitable conclusioat tMarsh is free from liability for
tortious interference because his successful eriemte with the closing of the
Noteholders’ Offer prevented the only potentiairant against him, iProton, from ever
coming into existence.
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company been created and had the transaction lmesumomated, less the
amount of Echelon’s initial investment in iProton.

With regards to the issue of whether Echelon’s etgimn of a
business relationship was reasonable, | simply @ane as a matter of law
that the board’s approval of the Noteholders’ Offeuld not have led to an
economic benefit to Echelon. This is a fact-inteasssue requiring at least
a finding that it was reasonably likely that thec&holders would have
approved the Noteholders’ Offer had it not beerhdrawn. The present
record contains little more than conflicting allégas regarding how certain
stockholders would have voted. Because | find B@telon has grounds to
assert standing and because there are material ifaddispute as to the
likelihood of the Noteholders’ Offer being approvied the stockholders, |
deny Marsh’s motion for summary judgment on Echslataim for tortious
interference.

D. Contribution

Finally, Echelon seeks contribution from Marshhe extent Echelon
is held liable for causing damage to IFCT. Based tloen-Chancellor
Chandler’s ruling at the motion to dismiss stagehid case, | find that it is
law of the case that Echelon can seek contribuffom Marsh for the

portion of the injury to IFCT for which Marsh isgmonsible, but only if
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Echelon can prove that Marsh caused the same inurfFCT as did
Echelon'*® Although it seems unlikely that Marsh injured IF@iTthe same
way that Echelon allegedly did, summary judgmentEshelon’s claim for
contribution would be premature without a findin§ llow and to what
extent Echelon injured IFCT. | therefore deny M&shotion for summary
judgment on Echelon’s claim for contribution.
V. CONCLUSION
This Opinion, while denying summary judgment, skobve made
clear both my concerns with the Director Defendgiatsd Marsh’s) conduct
in their attempted transfer of IFCT’'s assets andduoybts about Encite’s
ability to prove damages at trial. This matter pesceeded in this Court for
five years, outlasting the tenure of its originadigial officer. In cases such
as this, it strikes me that pursuit of litigatioraynfail where an honest
conversation with the opposing side about the casid benefits of
continuing would likely reveal a more rational eoanic alternative. Perhaps

the pursuit of litigation is inevitable, howeverh&n emotions run high and

19 See Encite LLC v. Sqr2008 WL 2973015, at *13 (Del. Ch. Aug. 1, 2008 r(cite
has alleged that its injury has been caused bytdaheus conduct of Echelon. . ..
Echelon, however, . .. alleges that Marsh damdg€d by his obstruction of hiring a
new CEO, his interference with the sale of IFCTSsets to the Series B Investors, and
his exploitation of the bankruptcy process to amguFCT's assets for himself at a
discount. Thus, to the extent that Encite allepas Echelon has injured IFCT, Echelon
has alleged that Marsh has also injured IFCT—timeesajury—and that this injury was
caused, in whole or in part, by Marsh. This is isidht to state a claim for contribution
against Marsh.”).
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“winning” becomes divorced from economic incentii@.any event, given
my denial of summary judgment, these litigants emtled to pursue their
claims through trial.

For the reasons stated above, | find that theravaerial issues of
fact requiring a trial on all issues before me ammary judgment. |
therefore deny the Director Defendants’ motion $ammary judgment, |
deny Echelon’s motion for summary judgment, ancethydthe Third Party
Defendant’s motion for summary judgment.

An order has been entered consistent with this iGpin
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